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The Standard Form Comprehensive General Liability Policy

The Standard Form Comprehensive General Liability Insurance Policy or ("CGL") has been drafted on an
industry-wide basis through organizations such as the Insurance Services Office (ISO), and its
predecessor, the Insurance Rating Board. The Standard Form Comprehensive General Liability Policy
contains common insuring agreements, definitions, exclusions, terms, and conditions, and in most respects
varies insignificantly from one policy to another when analyzing for environmental damage claims
coverage. Much has been written regarding CGL coverage for environmental damage claims over the past
several years.!

CGL policies generally provide insurance "for all sums the insured shall become legally obligated to pay as
damages because of . . . property damage caused by an occurrence, including continuous and repeated
exposure to such conditions."

Standard CGL insurance policies are legal liability policies. Therefore, coverage exists whenever someone
imposes or attempts to impose legal liability on a policyholder unless a specific exclusion applies. Once the
analysis has established an "occurrence" under the applicable trigger of coverage theory,2 the next inquiry
focuses upon any policy conditions which might exclude coverage under the applicable facts. In the
absence of a clear and explicit exclusion, the CGL policy provides coverage to policyholders for liability
arising out of pollution or environmental impairment.3

It is well settled that insurance companies must establish that the exclusion claimed applies in the particular
case and the exclusion is not subject to any other reasonable interpretation.# If there is more than one
reasonable interpretation, the provision is ambiguous and must be construed in favor of the policyholder.>

The 1973 Standard Form Comprehensive General Liability Policy excludes from coverage:

Property damage arising out of the discharge, dispersal, release or scape of smoke, vapors, soot, fumes,
acids, alkalies, toxic chemicals liquids or gases, waste materials or other irritants, contaminants, or
pollutants into or upon land, the atmosphere, or any water course or body of water; but this exclusion does
not apply if such discharge, dispersal, release or escape is sudden and accidental.
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Prior to the early 1970's, before the standard CGL policy was revised to include a pollution exclusion
clause, coverage was afforded. Much of the insurance coverage litigation subsequent to its inclusion has
revolved around the interpretation of the phrase "sudden and accidental,” as the exception to the exclusion
as drafted is not applicable to such a discharge.

At the present time, the supreme courts of eleven states, including Colorado, have found the "sudden and
accidental" clause in the pollution exclusion to be ambiguous, resulting in coverage for policyholders. In
reading the clause in the light most favorable to the policyholders, these courts have held that the term
"sudden" does not have a temporal connotation.6

The supreme courts of fourteen other states have held that the "sudden and accidental" clause is not
ambiguous, and have subsequently ruled that "sudden” has a temporal aspect to it, meaning "abrupt" or
"quickly."” Under this interpretation, there is only coverage for spontaneous events resulting in immediate
environmental damage, and not gradually occurring, episodes of contamination commonly experienced at
landfills, airports, military installations, refineries, and other industrial sites.

Beginning with CGL policies issued in 1985 and continuing thereafter, the insurance industry modified the
1973 "sudden and accidental" pollution exclusion because of case law granting coverage for environmental
claims. This current exclusion is referred to as the "absolute pollution” exclusion and is common in most
CGL policies in the insurance industry today.8 While very few jurisdictions have allowed coverage for
property damage when confronted with the absolute pollution exclusion, the policyholder's counsel should
be mindful of several cases finding coverage for "personal injury" under the same CGL policy when defined
as "the wrongful entry of or eviction or other invasion of the right of private occupancy."® Groundwater
contamination has been covered under the "personal injury" provision of CGL policies because the
absolute pollution exclusion typically only applies to bodily injury and property damage.i® In Colorado,
unappropriated, nontributary groundwater is considered property of the state and any contamination may
be construed as interference with the use of another's property, triggering the liability provisions of a CGL
policy.11

In addressing coverage for environmental claims, the first issue to be considered is which insurance
policies potentially provide coverage. It is initially necessary to determine which policy years apply. For
example, if an insured has been disposing of hazardous waste at a targeted cleanup site for a period from
1977 through 1985, then each of the policy years during the period of discharge or dispersal of
contaminants should be considered. Additionally, if the claim is made against the insured many years later
for damage still ongoing at the site through the date of claim, then coverage through the notification date
and any period of contamination ongoing thereafter should be considered. It is also important to remember
that the insured may be held jointly and severally liable for all response costs because of his status as a
PRP, including costs for remediation prior to the date of his discharge or dispersal, even though caused by
others prior to 1977 (as in the above example).

Insurance coverage from the date of the first episode of contamination at a targeted site should be viewed
as a potential resource in addressing the question of funding hazardous waste cleanup. The panoply of
policies available to the policyholder beyond CGL coverage may also include first party property coverage,
environmental impairment coverage, excess insurance beyond the primary CGL policy, and under some
circumstances, airport liability, products liability, automobile insurance, and other specialized activity
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coverage. By combining and stacking such policies, the insured policyholder may avoid catastrophic
financial burdens threatening economic survival.

HOW TO LOCATE LOST OR MISSING POLICIES: RECONSTRUCTING INSURANCE COVERAGE
FROM SECONDARY SOURCES

Obviously, the first step in reconstructing coverage is to identify any witnesses who may help in locating the
policies or supplying or locating secondary evidence of coverage. As memories sometimes fade, affidavits
should be prepared, preferably in a format properly authenticating the document and laying any necessary
foundation. Key witnesses should also be prepared to conduct an exhaustive search, and to testify as to
the results of the search. Certainly, in the case of older witnesses consideration should be given to taking
depositions to preserve their testimony in anticipation of protracted litigation.

The requirements to authenticate and lay a proper foundation for the admission of secondary documents
into evidence may vary depending on whether state or federal law governs the action. Choice of forum is
critical in the environmental insurance coverage area, even though the federal courts will presumably apply
the law of the state with the most significant or "greatest center" of contacts to the parties and the action.
Some policies contain a "choice of law" provision which would control in most circumstances. However, it
has been held that a "choice of law" provision only becomes "critical" when determining the admissibility of
evidence at trial, and not during the discovery phase.12

In any environmental insurance coverage case involving more than a single policy period, an insurance
profile is essential. An insurance profile is a chart which shows in graphic form exactly which policies were
in force at what times, what the liability limits were, and what the position of each insurer was with respect
to others after notice. Certainly, the most critical aspect of the case once the process of reconstruction has
started is to provide proper notice to each identified insurance carrier once coverage has been ascertained.
An appropriate philosophy in this area is to "file early and often," meaning the earlier you file your notice,
the better. The insurance company must be kept abreast of all developments in the case until an
agreement to defend is forthcoming. This includes copying the insurance company on all pleadings,
discovery, correspondence between the parties in the underlying environmental damage action, etc.

If prior occurrence-based CGL policy coverage was bought and paid for, and defense and indemnity
expenses are arguably within the coverage, the duty to defend and indemnify should be borne by the
carrier who profited by the sale of such insurance.

Claims for environmental damage to property often arise many years or even decades after a party's
ownership interest in the property ceases, the insurance policies expire, or the individuals with knowledge
of the party's daily activities on the property can no longer be located. Over the intervening years the
original insurance policies issued to the insured property owners may be lost or destroyed. Often insurance
companies do not maintain paper files of the policies issued to their insureds over the years.

Even in the absence of hard copies of insurance policies, coverage may be reconstructed by using
secondary evidence. A policyholder may prove the existence of coverage based upon the testimony of
witnesses, including oral histories obtained from present and previous employees, past and present
insurance brokers or agents, risk managers familiar with the company's insurance history, government
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agency files, outside counsel files, and underwriting and claims personnel of carriers with whom the
corporation did business.

Federal Rule of Evidence (FRE) 1004(1) provides that the original of a lost or destroyed document is not
required to prove its contents. Other evidence of the contents of an insurance policy is admissible subject
to the general requirement of trustworthiness. While Rule 1004(1) does not apply where the proponent of
the document lost it or destroyed it in bad faith, the Rule has been applied to cases involving missing
insurance policies on several occasions.!3

For the secondary evidence to be an acceptable substitute for the actual policies, the policyholder must
demonstrate that a diligent but unsuccessful search and inquiry has been made of every accessible place
where the policies could be located, or where information could be located which would be useful in
searching for the policies.’ A diligent but unsuccessful search was established in New York v. Blank, 820
F. Supp. 697 (N.D.N.Y. 1993). Through affidavits of the insured's counsel, the insured described in detail
the measures it took in searching for the missing policy.> Counsel sent interrogatories, requests for the
production of documents, and requests for admissions which all revealed that a policy likely existed.16
However, the issuer of the policy was unable to locate it.17 The insured also attempted to contact a New
York insurance agency that apparently issued the policy, but the agency no longer existed.!8 The court held
that such efforts were at least as thorough as those in Burroughs Wellcome and were therefore sufficiently
diligent.19

Further, internal business records of the policyholder or its agents may be fertile ground for coverage
reconstruction, e.g., claims files, files of key legal, insurance and claims handling personnel, corporate
documents including public filings, annual reports, minutes of board of directors meetings and committee
meetings within the corporation.

Most state insurance commissioners require that standard form policies be filed by commercial carriers
providing comprehensive general liability insurance ("CGL insurance") within their state. Specimen policies,
or other company "standard form" policies in effect for a disputed period, may suffice in the absence of the
original policy.20

Form policies adopted by industry organizations such as the I1SO, the Merit Ratings Board, the National
Bureau of Casualty Underwriters, and other such "clearinghouse" agencies used by the insurance industry
are also good sources for reconstructing coverage.

Evidence of coverage for prior specific years may create a presumption that the same or similar coverage
was purchased in subsequent years. For example, a "renewal certificate” showing evidence of a prior policy
which was renewed, a copy of the prior policy being unavailable, has been used as evidence of prior
coverage. Additionally, the Tenth Circuit Court of Appeals has held that evidence that one policy "renewed"
another creates a presumption that the terms of the policies are the same.?! Even providing the insured
with copies of the entire new insurance policy does not serve notice on insured that there had been
reduction in coverage.?2 However, if the new policy is accompanied by a concise separately attached and
boldly worded modification, it would suffice to put insured on notice that there had been a reduction in
coverage as was true in this case.?
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Similarly, evidence of excess and reinsurance coverage may be used in an attempt to reconstruct the terms
of the original contract or to show the existence of underlying primary or "other" insurance.2* Prior claims
can also provide a good basis for coverage, especially where an insurer had agreed to defend, or
defended, investigated or made payments of claims under a missing policy. Also, other evidence of conduct
by an insurance company consistent with the existence of a policy may be probative of coverage. For
example, correspondence between the policyholder and the insurer, broker or outside counsel, accounting
records including expense authorization forms, general ledgers, journal entries, balance sheets and
cancelled checks to carriers or brokers.

Various insurance policy archaeology services are available to assist attorneys in locating lost and missing
policies. Contact Sheila Mulrennen at the Insurance Archaeology Group, 240 Madison Avenue, 6th Floor,
New York, New York 10016, phone number (212) 697-2680 for assistance with domestic insurance
policies. Since Lloyds of London frequently provides excess and reinsurance coverage for many
policyholders, there is an excellent resource for tracing insurance genealogy. Underwriters at Lloyds and
the London Market insurers maintain a comprehensive insurance database, including a listing of underlying
primary CGL coverage issued by U.S. carriers, which can be accessed by Price Forbes Ltd. Contact M.H.J.
(Michael) Wensley, Associate Director, Insurance Archaeology Department at Price Forbes Ltd., Victoria
House, Queen's Road, Norwich, United Kingdom NR1 3QQ, phone number 01-603-660202, facsimile
number 01-714-815999. While these services are not inexpensive, they are invaluable in discovering
potentially millions of dollars in available coverage.

CHOICE OF LAW AND BURDEN OF PROOF

As previously mentioned, choice of law becomes critical at the evidentiary stage. In one case, the Township
of Haddon, New Jersey provided sufficient evidence to warrant denial of General Accident Insurance
Company's motion for partial summary judgment on missing policies, a federal court held September 19,
1996.25 Haddon Township was impleaded as a defendant in an underlying action for cleanup costs at the
Buzby Landfill.26 The Township sought coverage from Royal Insurance Company, Merchants Mutual
Insurance Company and General Accident, filing an action after coverage was denied due to missing
policies.2” General Accident moved for partial summary judgment based on lack of any 1984 to 1985
policy.28 The United States District Court for the District of New Jersey explained that a plaintiff asserting
rights under a lost, missing or destroyed instrument must establish its existence and terms under a clear
and convincing standard, noting that whether such a standard applies to lost insurance policies is unclear
from the case law.2° He noted that New Jersey trial judges have applied the clear and convincing standard
in Colloid Chem. Inc. v. Estate of Carl Burnet, No. MRS-L-38-94 (N.J. Super. Ct. Law Div. June 4, 1996)
and Cycle Chem v. Great Southwest Ins. Co., No. UNN-L-4929-93 (N.J. Super. Ct. Law Div. April 3, 1995).

The clear and convincing standard is difficult to meet. In Boyce Thompson Inst. for Plant Research v.
Insurance Co. of N. Am., 751 F. Supp. 1137, 1140-41 (S.D.N.Y. 1990), the court held that an affidavit
asserting that policies presented to the court were the same as policies always sold by the insurer, as well
as ledger sheets showing the purchase of policies over a number of years, were insufficient to show by
clear and convincing evidence the existence or contents of lost liability policies. Additionally, in Imcera
Group, Inc., v. Liberty Mut. Ins. Co., 50 Cal. Rptr. 2d 583 (Cal. Ct. App. 1996), the court held that the
contents of lost policies were not sufficiently established. However, the court did not decide whether the
clear and convincing standard or the preponderance of the evidence standard should apply because on
review the court only dealt with whether there was substantial evidence to support the trial court's finding.3
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The insured tried to establish coverage using "national risk coverage bulletins."! However, although the
bulletins did list the subject matter categories, the bulletins did not describe or summarize the terms of the
policies.32 Additionally, the claims manager testified that the insurer did not make coverage decisions based
upon the bulletins.33 A less stringent standard of proof of environmental coverage cases has been applied
in Remington Arms cited supra at note 13, and Baker v. Aetna Cas. & Sur. Co., 1996 WL 451316 (D.N.J.
Aug. 5, 1996) (No. CIV. A. 86-4975 (JEI)), holding that proof by only a preponderance of the evidence is
sufficient. While finding it unclear how the New Jersey Supreme Court would allocate the burden of proof in
an environmental coverage lost policy case, the trial court in Haddon found that the evidence was sufficient
to defeat General Accident's motion under either standard.34 "Plaintiff's ledger cards, as interpreted by its
insurance agent, indicate that GAI [General Accident] issued the missing policy to plaintiff...," according to
the court.® "The GAl-issued policy immediately following the missing policy references it by number in the
upper-left corner" and "the nearly identical wording of the relevant terms of the policies immediately
preceding and immediately following the lost policy strongly suggests that the relevant terms of the missing
policy are, too, nearly identical."s

The preponderance of the evidence standard was applied in Gold Fields Am. Corp. v. Aetna Cas. & Sur.
Co., 661 N.Y.S.2d 948, 950-51 (1997). There, the court denied the carrier's motion for summary judgment
on environmental claims under lost CGL policies holding that in an action to recover on lost liability
insurance policies, the insured bore the burden to prove by a preponderance of the evidence, not by clear
and convincing evidence, the existence and terms of lost policies.3” The court further stated that the higher
standard of clear and convincing evidence "would only serve to encourage carriers to destroy policies as
soon as possible in the hope that those who had paid for insurance would be unable to produce the policies
after the lapse of a substantial period."8 In this case, the standard of proof was met because the carrier
sent the insured payments for claims with respect to the specific CGL policy numbers that stated the policy
periods, there were invoices referring to a premium audit for the stated period containing the same policy
number as one of the settlement checks and indicating a returned premium for an overpayment, and there
was proof that the insured paid premiums for the periods involved.3® The court also cited Burroughs
Wellcome for the proposition that if the policyholder can prove the existence of the policy for the period in
question, the burden of proving the limits of the policy are on the carrier.40

WASHINGTON STATE'S ANSWER TO RECONSTRUCTING COVERAGE

The state of Washington has codified an attempt to reconstruct lost or destroyed insurance policies.*! The
purpose of the Washington statutes is to realize the timely, efficient and appropriate resolution of claims
involving the liability of insureds at polluted sites in the state.*? The statute is intended to solve the problems
of lost policies and the lack of cooperation between insurers and insureds.*3

The Washington statute sets out a retention procedure for policy forms.#4 By statute, the insurer is required
to maintain sufficient records to reconstruct a copy of the general liability insurance policy issued.4> The
records must be kept in any reasonable format for twenty years following the expiration of the policy.*6 All
records should be maintained by name and policy number, and a copy of the form of general liability
insurance policy or the insured's policy must be kept.4” The insured's record must include the name of the
insured, the address, the name of additional insureds, the policy number, the form number or a copy of the
form, the limits of liability, annual premium, the form number or copy of endorsements, and the policy
period.48
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The statute also defines general liability insurance as "a contract of insurance that provides coverage for
the legal obligations of an insured for bodily injury or property damage to others," and this includes pollution
liability insurance policies.*

Finally, the statute provides procedures for resolving lost policy disputes regarding environmental claims
and creates unfair trade practices with respect to the insurer's conduct.>® The insurer must investigate fully
and promptly all claims of lost policies and must provide all facts known or discovered during the
investigation (however, this does not include information that is protected by the attorney-client privilege or
the work product rule).5! The insurer must begin the investigation within fifteen working days after receipt of
written notice of lost policy and must cooperate with the insured.>2 If the insurer cannot locate the policy, it
must provide copies of all insurance policy forms that are potentially applicable.>3 If the policy was most
likely issued but the policyholder can't show policy limits, it shall be assumed that minimum limits of
coverage were purchased by the insured.

Colorado should consider adopting a similar statutory scheme to assist policyholders in avoiding protracted,
expensive litigation over the existence of insurance already purchased. The insurance industry greatly
profited from selling "comprehensive” and "general" coverage by making broad promises in insuring
agreements designed to cover uncontemplated events giving rise to liability. The law provides that unless
the contaminating event was clearly and specifically identified in a policy exclusion, it is covered. The fact
that unexpected, unforeseen liability has arisen is just the type of event the CGL policy was designed to
insure against. A legislative enactment designed to ease the burden and expense on the policyholder in
reconstructing coverage, and placing the duty of cooperation squarely on the shoulders of the insurance
industry, erases the insurance industry's built in disincentive to discover policies issued years earlier and
discarded by both insured and insurer, and legitimately comports with the goal of providing insurance under
a missing policy presently triggered. By the passage of such legislation, policyholders would receive no
more than the benefit of their bargain.
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