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NON-SOLICITATION AGREEMENTS BETWEEN HIGH-TECH COMPANIES
ALLEGED TO BE PER SE UNLAWFUL UNDER SECTION 1 OF THE SHERMAN ACT

By Todd R. Seelman*
SUMMARY

On September 24, 2010, the Antitrust Division of the U.S. Department of Justice ("DOJ")
filed a civil lawsuit in U.S District Court for the District of Columbia’® against six large high-tech
companies alleging that they had entered into separate, bilateral non-solicitation agreements that
violated Section 1 of the Sherman Act.®> The companies, all principally based in California,
were: Adobe Systems, Inc., Apple Inc., Google Inc., Intel Corp., Intuit Inc., and Pixar.*
Contemporaneous with its filing, the DOJ separately announced a settlement of its claims with
each of the six companies.® This case raises the potential overlap between state and federal laws
as applied to restrictive covenants.

BACKGROUND

According to the Complaint, sometime between 2005 and 2007, each company (through
direct and explicit communications) entered into five separate - but substantially similar -
bilateral, non-solicitation agreements whereby the companies involved in each agreement agreed
not to "cold call" the other's current high-tech employees to fill current job vacancies.® These
agreements were not ancillary to any legitimate collaboration between the companies nor were
they limited by geography, job function, product group or time.” Further, the Complaint alleged
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that during the term of the agreements, high-level executives at each company actively policed
the agreements to ensure compliance - all without the knowledge or consent of the employees
who were the subject of the agreements. The Complaint also emphasized the horizontal nature
of the relationship between each company (“direct competitors for employees, including
specialized computer engineers and scientists).® Finally, the Complaint alleged that the
agreements restrained the price and supply of available high-tech labor in the U.S. market (the
agreements "reduced [each company's] ability to compete for employees and disrupted the
normal price-setting mechanisms that apply in the labor setting™), and as such, the agreements
constituted per se violations of Section 1 of the Sherman Act.’

IMPLICATIONS

This case illustrates the potential overlap between state and federal law applied to
restrictive covenants. Historically, the enforceability of restrictive covenants, including non-
solicitation agreements, has been analyzed under state law.'® However, the federal antitrust laws
may apply when the restraint at issue substantially affects the free flow of interstate commerce.
Further, the restraint may also trigger the applicability of per se treatment under Section 1 of the
Sherman Act if the parties to the restraint are horizontally related and the focus of the restraint
relates directly to the supply and/or price of the effected commerce.™

In drafting or litigating restrictive covenants, consideration should be given to (a) the
vertical/horizontal relationship of the contracting parties, (b) the breadth of the impact on the
effected commerce, and (c) the extent to which the restraint relates to the price and supply of the
effected commerce.

Note: This article has been prepared by Todd R. Seelman for informational purposes only and is not legal advice.
Transmission of the information is not intended to create, and receipt does not constitute, an attorney-client
relationship between you and the firm. You should not act upon this information without seeking professional
counsel.
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